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to a committee or subcommittee of the
Congress without a testimony author-
ization. However, an IRS officer, em-
ployee or contractor may appear in
person to advise that he or she is
awaiting instructions from an author-
izing official with respect to the re-
quest or demand.

(b) Exceptions. No testimony author-
ization is required in the following cir-
cumstances—

(1) To respond to a request or demand
for IRS records or information by the
attorney or other government rep-
resentative representing the IRS in a
particular IRS matter;

(2) To respond solely in writing,
under the direction of the attorney or
other government representative, to
requests and demands in IRS matters,
including, but not limited to, admis-
sions, document production, and writ-
ten interrogatories to parties;

(3) To respond to a request or demand
issued to a former IRS officer, em-
ployee or contractor for expert or opin-
ion testimony if the testimony sought
from the former IRS officer, employee
or contractor involves general knowl-
edge (such as information contained in
published procedures of the IRS or the
IRS Office of Chief Counsel) gained
while the former IRS officer, employee
or contractor was employed or under
contract with the IRS; or

(4) If a more specific procedure estab-
lished by the Commissioner governs
the disclosure of IRS records or infor-
mation. These procedures include, but
are not limited to, those relating to:
procedures pursuant to §601.702(d) of
this chapter; Freedom of Information
Act requests pursuant to 5 U.S.C. 552;
Privacy Act of 1974 requests pursuant
to 5 U.S.C. 552a; disclosures to state tax
agencies pursuant to section 6103(d) of
the Internal Revenue Code (Code); and
disclosures to the United States De-
partment of Justice pursuant to an ex
parte order under section 6103(i)(1) of
the Code.

(c) Disclosures of IRS records or infor-
mation with or without testimony author-
ization must be permitted under other ap-
plicable law. Any disclosure of IRS
records or information that is other-
wise permissible under this section
must not be prohibited under applica-
ble law. For example, in a case in
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which returns and return information
may be disclosed, the disclosure must
be authorized under section 6103, even
if any required testimony authoriza-
tion is obtained. If tax convention in-
formation (as defined under section
6105) may be disclosed, in deciding
whether the disclosure is authorized,
the authorizing official must coordi-
nate the disclosure with the U.S. Com-
petent Authority.

[T.D. 9178, 70 FR 7397, Feb. 14, 2005]

§301.9000-4 Procedure in the event of
a request or demand for IRS
records or information.

(a) Purpose and scope. This section
prescribes procedures to be followed by
IRS officers, employees and contrac-
tors upon receipt of a request or de-
mand in matters in which a testimony
authorization is or may be required.

(b) Notification of the Disclosure Offi-
cer. Except as provided in paragraphs
(c), (d), and (e) of this section, an IRS
officer, employee or contractor who re-
ceives a request or demand for IRS
records or information for which a tes-
timony authorization is or may be re-
quired shall notify promptly the disclo-
sure officer servicing the IRS officer’s,
employee’s or contractor’s geographic
area. The IRS officer, employee or con-
tractor shall await instructions from
the authorizing official concerning the
response to the request or demand. An
IRS officer, employee, or contractor
who receives a request or demand in
one of the following matters should not
notify the disclosure officer, but should
follow the instructions in paragraph
(c), (d), or (e) of this section, as appli-
cable:

(1) United States Tax Court cases.

(2) Personnel matters, labor relations
matters, government contract matters,
matters related to informant claims or
matters related to the rules of Bivens v.
Six Unknown Named Agents of Federal
Bureau of Narcotics, 403 U.S. 388 (1971)
(Bivens matters), or matters under the
Federal Tort Claims Act (FTCA).

(3) IRS congressional matters.

(c) Requests or demands in United
States Tax Court cases. An IRS officer,
employee or contractor who receives a
request or demand for IRS records or
information on behalf of a petitioner in
a United States Tax Court case shall
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notify promptly the IRS Office of Chief
Counsel attorney assigned to the case.
The IRS Office of Chief Counsel attor-
ney shall notify promptly the author-
izing official. The IRS officer, em-
ployee or contractor who received the
request or demand shall await instruc-
tions from the authorizing official.

(d) Requests or demands in personnel,
labor relations, government contract,
Bivens or FTCA matters, or matters re-
lated to informant claims. An IRS officer,
employee or contractor who receives a
request or demand, on behalf of an ap-
pellant, grievant, complainant or rep-
resentative, for IRS records or infor-
mation in a personnel, labor relations,
government contract, Bivens or FTCA
matter, or matter related to informant
claims, shall notify promptly the IRS
Associate Chief Counsel (General Legal
Services) attorney assigned to the case.
If no IRS Associate Chief Counsel (Gen-
eral Legal Services) attorney is as-
signed to the case, the IRS officer, em-
ployee or contractor shall notify
promptly the IRS Associate Chief
Counsel (General Legal Services) attor-
ney servicing the geographic area. The
IRS Associate Chief Counsel (General
Legal Services) attorney shall notify
promptly the authorizing official. The
IRS officer, employee or contractor
who received the request or demand
shall await instructions from the au-
thorizing official.

(e) Requests or demands in IRS congres-
sional matters. An IRS officer, employee
or contractor who receives a request or
demand in an IRS congressional matter
shall notify promptly the IRS Office of
Legislative Affairs. The IRS officer,
employee or contractor who received
the request or demand shall await in-
structions from the authorizing offi-
cial.

(f) Opposition to a demand for IRS
records or information in IRS and non-
IRS matters. If, in response to a demand
for IRS records or information, an au-
thorizing official has not had a suffi-
cient opportunity to issue a testimony
authorization, or determines that the
demand for IRS records or information
should be denied, the authorizing offi-
cial shall request the government at-
torney or other representative of the
government to oppose the demand and
respectfully inform the court, adminis-
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trative agency or other authority, by
appropriate action, that the author-
izing official either has not yet issued
a testimony authorization, or has
issued a testimony authorization to
the IRS officer, employee or contractor
that denies permission to testify or dis-
close the IRS records or information. If
the authorizing official denies author-
ization in whole or in part, the govern-
ment attorney or other representative
of the government shall inform the
court, administrative agency or other
authority of the reasons the author-
izing official gives for not authorizing
the testimony or the disclosure of the
IRS records or information or take
other action in opposition as may be
appropriate (including, but not limited
to, filing a motion to quash or a mo-
tion to remove to Federal court).

(g) Procedure in the event of an adverse
ruling. In the event the court, adminis-
trative agency, or other authority
rules adversely with respect to the re-
fusal to disclose the IRS records or in-
formation pursuant to the testimony
authorization, or declines to defer a
ruling until a testimony authorization
has been received, the IRS officer, em-
ployee or contractor who has received
the request or demand shall, pursuant
to this section, respectfully decline to
testify or disclose the IRS records or
information.

(h) Penalties. Any IRS officer or em-
ployee who discloses IRS records or in-
formation without following the provi-
sions of this section or §301.9000-3, may
be subject to administrative discipline,
up to and including dismissal. Any IRS
officer, employee or contractor may be
subject to applicable contractual sanc-
tions and civil or criminal penalties,
including prosecution under 5 U.S.C.
b552a(i), for willful disclosure in an un-
authorized manner of information pro-
tected by the Privacy Act of 1974, or
under section 7213 of the Internal Rev-
enue Code, for willful disclosure in an
unauthorized manner of return infor-
mation.

(i) No creation of benefit or separate
privilege. Nothing in  §§301.9000-1
through 301.9000-3, this section, and
§§301.9000-5 and 301.9000-6, creates, is
intended to create, or may be relied
upon to create, any right or benefit,
substantive or procedural, enforceable
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at law by a party against the United
States. Nothing in these regulations
creates a separate privilege or basis to
withhold IRS records or information.

[T.D. 9178, 70 FR 7397, Feb. 14, 2005]

§301.9000-5 Written statement re-
quired for requests or demands in
non-IRS matters.

(a) Written statement. A request or de-
mand for IRS records or information
for use in a non-IRS matter shall be ac-
companied by a written statement
made by or on behalf of the party seek-
ing the testimony or disclosure of IRS
records or information, setting forth—

(1) A brief description of the parties
to and subject matter of the proceeding
and the issues;

(2) A summary of the testimony, IRS
records or information sought, the rel-
evance to the proceeding, and the esti-
mated volume of IRS records involved;

(3) The time that will be required to
present the testimony (on both direct
and cross examination);

(4) Whether any of the IRS records or
information is a return or is return in-
formation (as defined in section 6103(b)
of the Internal Revenue Code (Code)),
or tax convention information (as de-
fined in section 6105(c)(1) of the Code),
and the statutory authority for the dis-
closure of the return or return infor-
mation (and, if no consent to disclose
pursuant to section 6103(c) of the Code
accompanies the request or demand,
the reason consent is not necessary);

(56) Whether a declaration of an IRS
officer, employee or contractor under
penalties of perjury pursuant to 28
U.S.C. 1746 would suffice in lieu of dep-
osition or trial testimony;

(6) Whether deposition or trial testi-
mony is necessary in a situation in
which IRS records may be authenti-
cated without testimony under applica-
ble rules of evidence and procedure;

(7) Whether IRS records or informa-
tion are available from other sources;
and

(8) A statement that the request or
demand allows a reasonable time (gen-
erally at least fifteen business days) for
compliance.

(b) Permissible waiver of statement. The
requirement of a written statement in
paragraph (a) of this section may be
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waived by the authorizing official for
good cause.

[T.D. 9178, 70 FR 7397, Feb. 14, 2005]

§301.9000-6 Examples.

The following examples illustrate the
provisions of §§301.9000-1 through
301.9000-5:

Example 1. A taxpayer sues a practitioner
in state court for malpractice in connection
with the practitioner’s preparation of a Fed-
eral income tax return. The taxpayer sub-
poenas an IRS employee to testify con-
cerning the IRS employee’s examination of
the taxpayer’s Federal income tax return.
The taxpayer provides the statement re-
quired by §301.9000-5. This is a non-IRS mat-
ter. A testimony authorization would be re-
quired for the IRS employee to testify. (In
addition, the taxpayer would be required to
execute an appropriate consent under section
6103(c) of the Code). The IRS would oppose
the IRS employee’s appearance in this case
because the IRS is a disinterested party with
respect to the dispute and would consider the
commitment of resources to comply with the
subpoena inappropriate.

Example 2. In a state judicial proceeding
concerning child support, the child’s custo-
dial parent subpoenas for a deposition an
IRS agent who is examining certain post-di-
vorce Federal income tax returns of the non-
custodial parent. This is a non-IRS matter.
The custodial parent submits with the sub-
poena the statement required by §301.9000-5
stating as the reason for the lack of taxpayer
consent to disclosure that the non-custodial
parent has refused to provide the consent
(both a consent from the taxpayer complying
with section 6103(c) and a testimony author-
ization would be required prior to the IRS
agent testifying at the deposition). If tax-
payer consent is obtained, the IRS may pro-
vide a declaration or certified return infor-
mation of the taxpayer. A deposition would
be unnecessary under the circumstances.

Example 3. The chairperson of a congres-
sional committee requests the appearance of
an IRS employee before the committee and
committee staff to submit to questioning by
committee staff concerning the procedures
for processing Federal employment tax re-
turns. This is an IRS congressional matter.
Even though questioning would not involve
the disclosure of returns or return informa-
tion, the questioning would involve the dis-
closure of IRS records or information; there-
fore, a testimony authorization would be re-
quired. The IRS employee must contact the
IRS Office of Legislative Affairs for instruc-
tions before appearing.

Example 4. The IRS opens a criminal inves-
tigation as to the tax liabilities of a tax-
payer. This is an IRS matter. During the
criminal investigation, the IRS refers the
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